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L INTRODUCTION
Respondents Stephen Mitchell ("Mitchell") and Council HouSe,
Inc. ("Council House™ (collectivelylat times "Council House") file this
Angwer to the memorandum of amicus curiae Seattle Weekly ("Seattle :
Weekly Amicus Memorandum") filed in support of i’aul Tr'ufnmel's
Petition for Review ("Petition”). | |

" II. BACKGROUND

On August 24, 2004, Trummel filed a Petition seeking review of
the underlying decision in this case, Trummel v. Mitcﬁell, No. 48662-4-1
(consolidated with No. 50830-0-I and No. 50135-6-) (Wn. App. Div. 1
June 14, 2004} and the July 26, 2004, Court of Ai:apeals, Division I,‘_Order '
Denying Motion For Reconsideration (collectively "Trummei Decision™).
On October 25, 2004, Council filed its Answer to the ‘Petition; On.
October 25, 2004, Seattle Weekly ﬁled the Seattle Weekly Amicus
Memorahdum. On November_ 12, 2004, this Court granted Seattle
Weekly’s motion to file the Seattl-e Weekly Amiéus Memorandum and
subseqﬁently set December 20, 2004, as the deadline for answers to the
Seattle Weekiy Amicus Memorandum.

In the interest of judicial economy and to avéid unnecessary and
redundant briefing, Council House incorpora‘teé herein its previous

Answer to the Petition so that it is not necessary to repeat the facts or
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- arguments set fotth in that pléadh?g. Council House's position in respoﬁse
td most qf the issues raised in the Seattle Weeklf Amicus Memoraﬁdmn is
- clearly and accurately conveyed in its Answer to Petition. Nevertheless,
Council House responds below to the specific poi_nts made in the Seattle
Weekly Amicus Memorandum.

HI. SUMMARY OF ARGUMENT

Seattle Weekly's claims are the \}ery same claims already argued in
Trummel’s Petition. Council House’§ Answer to the Petition fully-
addresses those claims. Beyond thaf, Seartle Wéekly s allegations are not
| supported by thé faéts in this case, and its contentions regardiﬁg '
. Trummel’s speeéh‘ have been previously rejected'by Well-establisﬁed
Washington law. |
As a matter of law, Trummel’s speech constituted harassment and
is therefore unprotected by the First Amendment. As articulated in
Council House’s Answer to the Petition, the .unanimous opinion of the
Court of Appeals, based upon well-established Washington law, correctly
held that the civil antiharassment statute protects. the Council House
residents from having to endure Tmmmel_'s harassing conduct while in the
privacy of their homes, and correctly upheld the lower court's orders of
contempt for the public posting of personal information in violation of the

" no-surveillance provision of the Antiharassment Order.
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IV. ARGUMENT

A, The Court of Appeals Correctly Held That The Trial Court's
Finding of Unlawful Harassment and Contempt Were Not
Based On Constitutionally Protected Aectivities, But Based On
Violations Of the Antiharassment Provisions Of RCW
Chapter 10,14, ' '

The overriding thenie—of the Seattle Weekly, Amicus Brief is that
" the Antiharassment and Con’;empt Orders were directed at the éontent of
Trummel’s speech and are therefore ﬁnconstitutiorial Qontent-based
| testrictions. Sea_tﬂe Weekly’s assertions ignore the factual record in this
case and rejects well-established Washington law holding that haréssing |
conduct is not protected speech. The introduction to the Couﬁ of Appeals _
decision in the Truxﬁmel Decisioﬁ accurately articulates the issues in this

case:

A trial court issued an order restraining Paul Trummel from
harassing his neighbors in a high rise apartment building
for senior citizens and then jailed him for contempt of court
when he persistently posted their names and addresses on
the Internet. Although Trummel vigorously puts forth the
First Amendment as a shield, the trial court focused on
Trummel's conduct rather than his speech. The court
appropriately used the civil antiharassment statute to
protect the residents from having to endure aggressive and
hostile personal confrontations and surveillance while in
the privacy of home; and appropriately concluded that the
public posting of personal information violated the no-
surveillance provision of the order.
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Slip Op. 1-2. This case is about repeated,' harassing conduct that
appropriately resulted in an Antiharassment Order and subsequent orders
of contempt for violations of that Order.

1. Trummel’s Conduct was Harassment and Unworthy of
Protection. '

It is undisputed that the right to speak frecly extends to every
person under both the federal and state constitutioﬁs, and-that the same -
free speech riéhts eﬁist for speech on the Internet as oral speeéh or speech
in paper form. Seattle Weekly Amicus Memorandum 1; 4. Ttis further
undisputed, however, that the right to speak freely, whether on the
Internet, as oral speech, or as speech in paper form does not extend to
harassing conduct. State v. Aleander, 76 Wn. App. 830, .837, 888 P.2d
175 (1995); State v. Dyson, 74 Wn. App. 237,244, 872 P.2d 1115 (1994,

Contrary to Seattle Weekly's assertion that the trial court issued its
Contempt Orders based entirely on Trummel's cunstiltutionally-protected
publications, the Orders were in fact based on Trummel's harassing
;:onduct. RCW 10,14.080(3) defines unlawful harassment. The Court of
Appeals, upon review of the trial court's detailed orﬂ opinion, concluded
that the court was "mindful of the statutory elements and found all bf them
satistied, based upon the written declarations of over 40 Council House

| residents, and other evidence in the record of the case.” Slip Op. 8-9. The
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factﬁal evidence in the record supports that the statutory elements of
-urlawful harassment were satisfied. |

Truiﬁmel’s conduct Was more than rrllerel.y offensive and unpopUIar |
with his neigﬁbors. Trummel's conduct was harassment. And even to the
. extent that Trunﬁnel’s harassing conduct does inyolve speech, his righf to
speak is superseded by the fi_ghts of Couﬁcil_ House residents to be free
from harassing conduct and unWanted communications in their homes.
Frinsby v. Schuirz, 487 U.S. 474, 484, 108 S. Ct. 2495, 2502 (1988);
Alexander, 76 Wn. App. at 837.

B. The Contempt Orders Are Not Prior Restraints.

Contrary to Seattle Weekly's argument that the Contempt Order is

"a prior restraint, a restriction or sancﬁon is only a prior restraint if -it is
imposed in advance of actual publication. State v. Noah, 103 Wn. App

29, 41, 9 P.3d 858 (2002). The restrictions imposed on Trummel in these

Orders are not prior restraints as rthe restrictions’ were imposed only after

Trummel published the offending material.and only after he was f;)und in

contempt of court. Bering v. SHARE, 106 Wn.2d 212, 721 P.2d 918

(1986). Post-publication restrictions on speech, imposed after a shbw_ing

of abuse of the right to speak, arc not prior restraints and can be imposed

consistent with the First Amendment. 7d at 243.
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C. The Trummel Decision Does Not Have Broad First
Amendment Implications. :

Seatﬂé Weekly alleges that. if the Trummel Decision is not
overturned, “[nlews organizations, their reporters and indépendent web
site operators alike could be subject to anti-harassment .orders based
entirely on their'speech on the Internet” fundamentally mischaracterizes
‘the_ Decision. The case nof about éensorship. This case is aboutr_ :
Trummel’s harassing conduct that violates the civil antiharassment statute.
This case is about protecting the Council House residents from h'aving.to
7 endure Trummel's harassiﬁg conduct while -in the privacy of their homés.

The clear and compelling evidence in the reco;d suppdrts the
conclusion that Trummel's First Amendment rights, while ’Ehoro’ughly
considered, were not implicated. Seattle Weekly’s argument to the
cdntrary is wholly unconvincing, and the asSeﬁ:ion_ that the Court of
Appeals improperly considéred Trummel's First Amendment rights is
unsupported. The Court of Appeals considered the issue, and then
appropriately rejected it, coﬁectly detérmining that the statutory elements
of unlawful- harassment were satisfied warranting the Antiharassment
Order; that tﬁe harasrsing course of conduct was ot consti‘tﬁtionally

protected; and that Trummel violated the lawful Antiharassment Order
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wan'anting contempt. The issue of whether Tmmmel's"constitufiona]
| rights were violated cannot realistically be argued. |
V. CONCLUSION

The ltheme of the Seattle Weekly Amicqs Memorﬁndum is that
" Trummel’s speecﬁ was censored merely for being unpopular. The
evidence in the case clearly demonstrates otherwise. Trummel’s conduct
constituted harassme_nf and is therefore unprotected by the First
Amendment. The unanimous opinion of the Court of Appeals, baséd upon
well-established Washington law, cqrre_ctly held that the civil
antiharassment statute protects the Council House residents from. having to
endure Trummél's harassing conduct ‘while in the priyacy of their homes,_'
a.n& correctly upheld the lower court's orders of contempt for the public
posting of ﬁerso'nal information in violation of the no-surveillance
provision of the Antiharassment Order.

For the reasons set forth above and in Council House’s Answer to
Petition, Council House respectfully requests that this Court - deny
Trummel’s Petition.

RESPECTFULLY SUBMITTED this 20th day of December,

2004,
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