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1. Identity of Moving Party
This motion is brought by Stephan Mitchell and Council Housc,
Inc., Respondents and Cross-Petitioners in this case.

I, Statement of Relief Sought

Stephan Miichell and Couucil House, Inc. scck publication of this
Court's opinion filed June 14, 2004, in this case ("Council IHouse
Opinion"). A copy of the Council House Opinion is attached to the
Declacation of Richard A. Du Bey, filed contemporancously with this
motion.

1II. Facts Relevant 1o Motion

In this case, the Court affirmed a King County trial court order to
restrain a regident of an apariment building for senior citizens from
harassing his netghbors. Furlhenmore, the Court upheld the trial court's
subsequent contempl orders against the resident for violaling the
antiharassment order.

The Council House Opinion deals with importani  First
Amendment issugs relating to the distinclion between conduel and
constitutionally proiscied specch under the State's civil anttharassment
statute (RCW Chapter 14.14).  Additional facts are incorporated from the
Declaration of Richard A. Du Bey, filed contcmporaneously wilh this

molion,
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IV. Legal Standards
RCW 2.06.04( provides that judicial opinions having precedential
value shall be published. In determining whether a case has precedential
value, State v. Fitzpatrick, 5 Wn. App. 601, 669, 491 P.2d 262 (1971),
identified the lollowing live-part tesi:

1. Where the dccision dctermines an unscttled or new
question of Jaw or constitutional princtpie.

2, Where the dectsion modifiss, clarifies or reverses an
established principle of [aw.

3. Where the decision is of general public intercst or
importance,

4. Where the case is m conflict with a prior opinion of the
Court of Appeals.

5. Where the decision is not unanimous,
V. Argoment

If published, the Council House Gpinion will provide preccdential
value and significant guidance to Washington's citizens on the distinetion
between unlawiul conduet and constitulionally protected activity under the
State's antiharassment statute, RCW Chapter 10.14. The Council House
Opinion satisfies the second and third parts of the fizpatrick test: it
clartlies an established principle of law and 1t is of general public inlerest

and importance.

5091 24, 1/06208926.00002



A, The Council House Opinion clarifies an  established

principle of Jaw.,

The Council House Opinton clarilies an cstablished principle of
taw. Specifically, the Council House Opinion ciarifics what is excluded
from “constitutionaily protceted speech” under the Stale's civil
antiharassment statule, RCW Chapter 10.14. The statute provides rclief
from a "coursc of conduct” that resulls in the unlawful harassment of

another. RCW 10.14.040 (2004). "Course of conduct” is defined as

"[A] pattern of conduct composed of a scries of acts over a
period of time, however short, evidencing a continuity of purposc.
Couisc ol conduct includes, in addition to any other form of
communication, confact, or conduct, the sending of an elecironic
cormrunication, Constitulionally protected activily is not included
within the meaning of "course of conduect.”

RCW 10.14.020(2) {2004).

Tn State v. Noah, the Court of Appeals also distinguished between
constitutionally protected speech and conduct rising (o the level of
harassment, See generally State v. Noah, 103 Wn. App. 29, 9 P.3d 858
(2000). The Council House Opinion provides additional clarification
hevond ithe analysis in the Nogh decision. In Nogh, the Court addressed
activities that more clearly fell into the category of harassing conduct:
phone calls and efforls to obtain the whercahouis of the harassment

vietim's ill family member. Noah, 103 Wn. App. at 39. However, in the

5091 94.1/020920.00002



Council Housc Opinion, the Cowrt affinned the trial cowt's holding that
activilies that would otherwise be considered protected speech (speaking
orally, leaflcting, publishing newsleilers, filing small claims lawsuils, and
complaining to govcrnment agencies) arc not constitutionally protected
when they are used as threals in personal confrontations. Coumcil House
Opinion al 4-5.

Taken together with the Nowh decision, (he Council House Opinion
provides a valunable clarification of (he distinclion between protected
speech and unlawful harassing conduct as it relates to the State’s civil
antiharassment siatute.

B. The Council House Opinion ig of general public inferest

and himpottance.

In addition to the clarification ol an established principle of law,
the Council ITouse Opinion is of general public interest and importance,
The underlying facts relate to the actions of a resident of an apartment
building exclusively housing senior citizens. Council House Opinion at 2.
Although the Couneil House Opinion notes that couris ofien require
individuals to iake sieps to avoid unwelcome speech, it holds that there is
g different siandard when the listener is at home. Couneil House Opinion

at L1. This principle is vitally intportant for sentor citizens who may be
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less able to leave their homes than other citizens. The Council House
Opinion provides significant legal precedent that should be available for
other senior citizens who may experience similar harassing conduct in the
future, Thercfore, the Council House Opinion should be published so that
future similarly-sifuated victims of harassing conduct may cile back to it
as legal precedent.

V1. Conclusion

Publication of the Council House Opinion wili provide
clarificalion of an established principle of law and make available lcgal
precedent that is of general public inferesi and importance, The Council
Housc Opinion is an important interpretation of the distinction between
uniaw (il conduct and constitutionally protected aclivity undgr the Statc's
antiharassment statute, RCW Chapter 10.14.

I'or these reasons, Stephan Mitchell and Couveil House, Inc.
respectfully request that the Council House Opinion be published.

RESPECTFULLY SUBMITTED this 2ud day of July, 2004.

SIHORT CRESSMAN & BURGESS pPLLC

Richard 4. Du Bey, WSBA Ne—#109
Attomeys for Stephan Mitchell and
Council House, Inc.
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Richard A, Du Bey states and declarcs as follows:

1. I am the attorney for Stephan Mitchell and Council Honse,
Inc. in this matter, have personal knowledge of the facts stated herein, and
am otherwise qualified and competeni to make this declaration,

2. I bave represented Stephan Mitchel! and Council House,
Inc. smee 2001 in ali aspects relating 1o the appeal of the trial court's
decision 10 issuc an antiharassment order and the trial court's subsequent
contempt orders for violations of the antiharassment order.

3. The opinion of the Court of Appeals in this case 1s attached
as Exhibit A ("Council House Opinion"),

4. The Council House Opinion clarifies the imporiant legal
principle distinguishing harassing conduct from constitutionally protccted
speech in the context of the State's civil antiharassment statute, RCW
Chapler 10.14.

A A prior decision, State v. Nogh, addressed similar issues
relating to the civil antibarassment statute, See State v Nowgh, 103 Wn.
App. 29, 9 P.3d 858 (2000). However, the Council House Opinion
extends the analysis and, thus, provides a new clarification of the law.

6. The Council House Opinion also clarifics thai {here is a
distinction between the level of unwelcome speech thai one should endure

al home and away from home. Council House Opinion at 1I. The
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Council Honse Opinion containg an important statemnent thal while the
courts often expect citizens to actively avoid unwelcome specch, they
view the situation differently when cilizens are subjccted to (he
unwelcome speech in their homes. Council House Opinion at 11.

7. In addition, the underlyving factual situation concemed the
harassment of senior citizens. Therefore, the Council House Opinion is
tmportanl legal precedent for any clderly person who may hecome
similarly-situated in the future. Therefore, the ability to cite to the Council
House Opinion serves a significant public interest.

8. Publication would also assist the victims of Mr. Trummel’s
past behavier from his continuing violations of the law, Since the filing of
the Council House Opinion on June 14, 2004, T have becn informed by
Council House that Mr, Trummel has violated the anttharassment order
approximately five times by coming within 300 feet of the Council House.
As a resuli of these continuing viclations, | have been further advised that
Council Housc staff’ has had to call the poiice on several occasions 1o
escort My, Trumme! away freom Council Housc. Publication of the
Councii House Opinion would allow a prosecutor to cite to the Court of

Appeals' decision in the event of another contempt proceeding against M,

Trummel.
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0. Publication of the Councii House Opinion will provide
valuable and important guidance to Washington's cilizens concerning the
State's civil antiharassment statute, RCW Chapter 10.14, The precedential
value of the Council House Opinton on the distinction between harassing
conduct and constitutionally protected speech will be helplui and could
reduce unneccssary litigation and congestion in the Court system.

I submit under penally of perjury under the laws of the State of
Washington that the facts stated wilhin this declaration are true and

correct.

Signed al Seattle, Washinglon this 2nd day of July, 2004.

Richard ; Du Bey, WS%SIUQ

SO0 1402002600002
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BRECKIVETD Appellant,
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V.
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B. GAR “"L%PHEN MITCHELL, et al,, and COUNCIL HOUSE, TNC.,
Respondents.
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The undersigned certifies under penalty of perjury under the
laws of the State of Washington that [ am now and at all fimes herein
mentioned, a resident of the Statc of Washington, over the age of
cighteen years, not a party (o or interested in the above-entitled
aclion, and comipetent to be a witness herein,

On Fuly 2, 2004, I had served via ABC Messenger and U.S.
Maal, a true and correct copy of the following documents on the
parties below:

Documents Served:

1. Moticon of Stephen Mitchell and Councilhouse to Publish
Dccision;

2 Declaration of Richard Du Bey; and

3 Certificate of Service.
Robert Sicgcl I Fric Broman
Merl{c:l‘ E icgel & Fredrichsen Nielsen, Broman & Koch
1325 44 Avenue, Suite 940 ,
Seattle, WA 98101 1908 E Madison Street

Seattle, WA 98122

[ ] viaU.S. Mail

[X] via Legal Messenger
[ ] via hand dclivery

[ ] via air courier

[ ] via facsimile

[ ] via U.S. Mail

[X] via Legal Messenger
[ ] viahand delivery

[ ] vla air courier

[ ] viafacsimile
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Elena Luisa Garella

927 N. Northiake Way, Stc. 301
Seattle, WA 98103

[ ] viaU.S. Mail

[X] wia Legal Messenger

[ ] viahand delivery

[ ] via air couricr

[ ] via facsimile

Williamm John Crittenden

927 N. Northlake Way, Ste. 301
Scattlc, WA 98103

[ ] via U.S. Mail

[X] via Legal Messenger

[ ] wvia hand delivery

[ ] via air courier

[ ] via facsimile

Aaron Hugh Caplan
ACLU of Waslinglon
705 2 Ave., Suite 360
Seatlle, WA 98104

[ ] via U.S. Mail

iX] via Legal Messenger
[ ] via hand delivery

[ ] viaair courier

[} via facsimilc

Lafcadio H. Darling

Gordon Thomas Honeywell

600 University Street , Suite 2100
Seattle, WA 98101

[ ] viaU.S. Mail

[X] via Legal Messenger

[ ] viahand delivery

[ ] viaair courfer

[ | via [acsimile

Patrick D. Brown

6112 24" Ave., NE

Seattle, WA 98115

[X] via U.S. Mail

[ ] via Legal Messcnger
[ ] viz hund dehvery

[ ] via air courier

i ] via facsimile

Mhchelle Lynn Earl-Hubbard
Todd Wyalt

Davis Wright Tremaing

1501 4™ Ave., Suite 2600
Seattle, WA 98101

[ ] viaU.S. Mail

[X] via Legal Messenger
[ ] via hand delivery

[ ] wia facsimile

DATED this 2nd day of July, 2004 at Scattle, Washington,

- \/./_Ltku___/ d‘iémﬁ&_pﬂ_

G054, L0226, 00002

Vicki J, Hadley

.
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