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I . Identity of Moving Party

This motion is brought by Stephan Mitchell and Council Housc,

Inc., Rcspondents and ross.Petitioners in this case .

II. Statement of Relief Sought

Stephan Mitchell and Co uucil House, Inc . seek publication of this

Court's opinion filed June 14, 2004, in this case ("Council House

Opinion") . A copy of the Council House Opinion is attached to the

Declaration of Richard A . Du Bey, filed contemnporaneously with this

7110tion .

Ill. Facts Relevant to Motion

In this case, the Court affirmed a King County trial court order to

resiraiu a resident of an apau-inlent building for senior citizens from

harassing his neighbors . Furthennorc, the Court upheld the trial court's

subsequent contempt orders against the resident for viohaling the

anti harassnnent order .

The Council House Opinion deals with important First

Amendment issues relating to the distiriclion between conduct and

constitutionally protected speech under the State's civil aatiharassnient

statute (R W Chapter 10.14) . Additional facts are incorporated from the

Declaration of Richard A. Du Bey, tiled contemporaneously with this

rnation .
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IV. Legal Standards

R W 2.06.040 provides that judicial opinions having precedential

value shall be published . In determining; whether a case has precedential

value, State v. Fitzpatric k, 5 Wn. App . 661, 669, 491 P,2d 262 (1971),

identified the following live-part test :

1 . Where the decision determines an unsettled or new
question of law or constitutional principle .

2, Where the decision modifies, clarifies or reverses an
established principle of law,

3 . Where the decision is of general public interest or
importance .

4, Where the case is in conflict with a prior opinion of the
Court of Appeals .

5. Where the decision is riot unanimous .

V. Argument

If published, the Council House Opinion will provide preccdential

value and significant guidance to Washington's citizens on the distinction

between unlawful conduct and constitutionally protected activity under the

State's antiharasstnent statute, R W Chapter 10 .14 . The Council House

Opinion satisfies the second and third parts or the 1itzpatrick test : it

clarifies an established principle of law and it is of cneral public interest

and importance,
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A,

	

TheCouncII House 0 anion clan Pies an established

Principle of law .

The Council House Opinion clarifies an established principle of

law. Specifically, the Council i«ouse Opinion clarifies what is excluded

from "constitutionally protected speech" under the State's civil

autiharassncnt statute, RCS! Chapter 10,14 . The statute provides relief

from a "course of conduct" that results in the unlawful harassment of

another. RC 10 14.040 (' 004) "Course of condnct" is defined as

"[A] pattern of conduct composed of a series of acts over a
period of time, however short, evidencing a continuity of purpose .
Course o!' conduct includes, in addition to any other form of
communication, contact, or conduct, the sending of an electronic
coininunication . Constitutionally protected activity is not included
within the meaning of "course of conduct, ,,

ROW 10,1.4.020(2) (2004),

In State v. Noah, the Court of Appeals also distinguished between

constitutionally protected speech and conduct rising to the level of

harassment . See generally . Siuie v. Noah, 103 Wm. App. 29, P.3d 858

(2000) . -the Council House Opinion provides additional elarilcation

beyond the analysis in the i a h decision. In Noah, the Court addressed

activities that more clearly fell into the category of harassing conduct :

phone calls and efforts to obtain the whereabouts of the harassment

victim's ill family rnernber . Noah, 103 Wn . App, at 39 . 1-lowcver, in the

4
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Council House Opin1ion, the Court alTinned the trial couil's holding that

activities that would otherwise be considered protected speech (speaking

orally, leafleting, publishing newsletters, filing small claims lawsuits, and

conrplainiing to govcrnmeait agencies) are not constitutionally protected

when they are used as threats in personal confrontations . Council House

Opinion at 4-5 .

Taken together with the Noah decision, the Council House Opinion

provides a valuable clarification of the distinction between protected

speech and unlawful harassing conduct as it relates- to the State's civil

anti harassmcnt statute .

B .

	

The Council House 0 union is . . of general public intcregt

and importance.

In addition to the clarification of an established principle of law,

the Council House Opinion is of general public interest and importance .

The underlying facts relate to the actions of a resident of an apartment

building exclusively housing senior citizens, Council House Opinion at 2 .

Although the Council House Opinion notes that courts often require

individuals to take steps to avoid umwelcalnic speech, it holds that there is

a different standard when the listener is at home . Council House Opinion

at 11 . This principle is vitally important for senior citizens who ma be
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less able to leave their homes than other citizens . The Council I-louse

Opinion provides significant legal precedent that should be available for

other senior citizens who may experience similar harassing conduct in the

future. Therefore, the Council House Opinion should be published so that

future similarly-situated victims of harassing conduct may cite back to it

as legal precedent .

T. Conclusion

Publication of the Council House Opinion will provide

clarification of an established principle of law and make available legal

preccder that is of general pubic interest and iniportance, The Council

House Opinion is an important interpretation of the distinction between

unlawful conduct and constitutionally protected activity under the State's

antiharassinent statute, RCVS Chapter 10, 14 .

1"or these reasons, Stephan Mitchell and Council 1louse, Tic,

respectfully request that the Council House Opinion be published .

RESPE T1a ULLY SUBMITTED this 2nd day of July, 2004 .

11OR.T CRE SMAN BURGESS PLLC

By
Richard A. Du Bey, WSB ,

	

09
Altonieys for Stephan Mitchell and
Council House, Inc .
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Richard A, I7n Bey states and declares follows ;

1 .

	

I am the attorney for Stephan Mitchell and Council House,

Inc . in this matter, have personal knowleddge of the facts stated herein, and

am otherwise qualified and competent to make this declaration,

`) 1 have represented Stephan Mitchcll and Council House,

Inc . since 2001 in all aspects relating to the appeal of the trial court's

decision to issue an autifiarassment order and the trial court's subsequent

contempt orders for violations of tlhe antiharassment order .

3 .

	

The Opinion ofthe Court of Appeals ii) this case is attached

as Exhibit A ("Council House Opinion") .

4 . The Council House Opinion clarifies the iniportant legal

principle distinguishing harassing conduct from constitutionally protected

spccch in the context of the State's civil antiliarassment statute, RCW

Chapter 10.14.

5, A prior decision, State v, Noah, addressed similar issues

relating to the civil antiliarassrrtent statute . See Slate v Noah, 103 Wn .

App . 29, 9 P.3d 858 (2000) . However, the Council House Opinion

extends the analysis aid, thus, provides a new clarification ot'the law .

6 . The Council House Opinion also clarifies that there is a

distinction between the level of unwelcome speech that one should endure

at home and away from home . Council House Opinion at 11_ The

2
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Council House Opinion Contains an important statement that while the

courts often expect citizens to actively avoid unwelcome speech, they

view the situation differently when citizens are subjected to the

unwelcome speech in their homes . Council House Opinion at 11,

7 . in addition, the underlying factual situation concerned the

harassment of senior citizens. Therefore, the owrcil 1louse Opinion is

important legal precedent for arty elderly .person who may become

similarly-situated in the future. Therefore, the ability to cite to the Council

House Opinion serves a signi f cant public interest .

8 . Publication would also assist the victims of Mr . Trammel's

past behavior from his continuing violations of the law, Since the f Zing of

the Council House Opinion on June 14, 2004, I have beat iiilonried by

Council House that Mr. Trammel has violated the antiharassmcnt order

approximately five antes by coining within 300 feet of the Council House,

As a result of these continuing violations, f have been further advised that

Council House staff has had to call the police on several occasions to

escol Mr. Trummct away from Council 7rousc . Publication of the

Council House Opinion would allow a prosecutor to cite to the Court of

Appeals' decision in the event of another contempt pi-oceeding against Mr .

Trunirnel .

3
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9 . Publication of the Council House Opinion will provide

valuable and important guidance to Washilngton's citizens concerning the

State's civil autiharassinent statute, R W Chapter 10 .1.4, The precedential

value of the Council House Opinion on the distinction between harassilig

conduct and constitutionally protected speech will he helpful and could

reduce unneccssary litigation and congestion in the Court system .

I submit under penalty of perjury under the laws of the State of

Washington that the facts stated within this declaration are true and

correct .

Signed at Seattle, Washington this 2nd day of July, 2004 .

4
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HEN MITCHELL, et al ., and COUNCIL HOUSE, INC.,
Respondents.

STEPHEN 1TT HELL, et al., and COUNCIL HOUSE, INC .,
Cross -Petitioners

V

PAUL TRH MMEL,
Respondent .
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The undersigned certifies under penalty of perjury under the

laws of the State of Washington that I amm now and at all times herein

mentioned, a resident of the State of \ raslington, over the age of

eighteen years, not a party to or interested in the above-entitled

action, and competent to be a witness herein,

On July 2, 2004, 1 had served via ABC Messenger and U.S .

Mail, a true and correct copy of the following docuineuts on the

parties below :

Documents Served :

2
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2.-

3 .

Motion of Stephen Mitchell and ouitcilhouse to Publish
Decision;

Declaration ofR.ichard Du Bey; and

Certificate of Service .

Robert Sicgol Eric i3ronia n
Merlccl Sicgcl & Frcdrichscn Nielsen, Brornati & loch
1325 4th Avenue, Suite 940 1908 E Madison StreetSeattle, IVA 98101 Seattle, 'WA 98122
{ ] via U.S . Mail
I . 7 via Legal Messenger

{ I via U.S. Mail

[ ] via land delivery [XI via Legal Messenger

[ ] via air courier
[ ] via hand delivery

[ ] via facsimile
[ ] via air courier
L ] via facsimile



DATED this 2nd day of July, 2004 at Seattle, eshington .

Vicki J. Hadley
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Elena Luisa aretla
927 N . Nbrthlake Way, Ste . 301
Seattle, WA 98103
[ ] via U .S . Mail
[XI via Legal Messenger
[ ] via hand delivery

] via air courier
] via facsimile

---

William John rittcnden

	

w

927 N. Northlake Way, Ste . 301
Seattle, WA 98103
[ ] via U .S. Mail
[X] via Legal Messenger
[ ] via hand delivery
[ ] via air courier
j ] via facsimile

Aaron Hugh aplah
ACLU of Washington

Lafcadio H. Darling
Gordon Thomas Honeywell

705 "] Ave., Suite 300 600 University Street, Suite 2100
Seattle, WA 98104 Seattle, WA 98101
j ] via U.S . Mail [ ] via U.S . Mail
[ J via Legal Messenger [X] via Legal Messenger
[ ] via hand delivery [ ] via hand delivery
[ ] via air courier [ ] via air courier
[ ] via facsimile via facsimile

Patrick D. Brown Michelle Lynn Earl-Hubbard
611 24th Ave ., NE

	

; Todd yatt
Seattle, WA 98115 Davis Wright Trernaine

2 [X] via U.S. Mail 15010 Ave., Suite 2600
[ ] via Legal Mcsscngcr Seattle, WA 9101

via hand delivery [ ] via U, S. Mail
[ ] via air courier [XI via Legal Messenger

] via facsimile [ ] via hard delivery
LI via facsimile
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